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Supporting material for MBIE’s 
presentation to the Independent 
Taskforce on Workplace Health and 
Safety  

This document provides members of the Independent Taskforce on Workplace Health and 
Safety (the Taskforce) with supporting material for the presentation being made to them by 
the Ministry of Business, Innovation and Employment (MBIE) on Tuesday 27 November 
2012.  

We provide this information for the Taskforce’s consideration as they undertake their 
assessment of the current performance of the workplace health and safety (H&S) system, 
and develop recommendations on ways to improve New Zealand’s workplace health and 
safety record. We look forward to working with the Taskforce further on any areas we have 
outlined that the Taskforce feels is valuable. 

This material, along with the presentation on the day, can be considered as MBIE’s 
contribution into the consultation process being undertaken by the Taskforce.  

We have taken a ‘whole of system’ approach to analysing the key issues at hand - to arrive 
at a package of changes to the current workplace H&S system that we think will contribute 
to improving H&S outcomes.  

For this reason, we have not followed the submission format provided as part of the public 
consultation process, nor separately answered each of the questions posed by the Taskforce 
in the consultation document.  

We consider that information provided from a systems perspective will complement the 
Taskforce’s own thinking, as well as the submissions being received from other people and 
organisations with a keen interest in bringing down the work toll.  We acknowledge that our 
focus on improving the H&S system is generally inclined towards levers that can be pulled 
by government.  Having said this, we recognise the critical importance of externally-driven 
influences on H&S behaviour such as industry leadership (including directors, senior 
managers and workforce leaders) in ensuring the system performs optimally.  

This supporting material needs to be read in conjunction with the PowerPoint presentation. 
A small version of each slide is included in the relevant location in this text for reference, 
and all of the slides are attached full-size as Appendix 1. 

Recommendations made by the Royal Commission on the Pike River Coal Mine Tragedy that 
the Government has accepted are not explicitly covered here, but form part of the wider 
context in considering the package of changes outlined. 
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Since we last met with the Taskforce, we have bett er defined the central 
problems and developed some change proposals  

We initially met with the Taskforce in July 2012. You will recall that our central proposition 
was that there were not enough incentives or accountability in the New Zealand workplace 
environment for employers to invest in health and safety. We outlined some hypotheses 
and tentative policy ideas that could be explored further. 

Some of these were that: 

 some of the costs of poor workplace safety outcomes are borne by the community, 
rather than by those imposing risks 

 penalty mechanisms need strengthening 

 there is not enough supporting information and guidance for firms to make their 
obligations clear, and 

 there are limited financial incentives to reduce incidents of harm. 

Our more recent work supports these themes. In this presentation we have developed them 
further and suggest a package of possible changes to the health and safety system for the 
Taskforce to consider. 
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Forces affecting workplace health and safety  

The forces that determine workplace health and safety outcomes all do so by their impact 
on collective behaviours in workplaces. Our central proposition has been that, in general, 
New Zealand workplaces do not act as if health and safety is a pressing issue because: 

 they are not strongly incentivised to act 

 enforcement actions by government are insufficient 

 employers and other duty holders are uncertain about their obligations to maintain 
safe and healthy workplaces, and 

 in seeking to improve health and safety outcomes, employers and workers face 
information barriers about how to do so. 

Our approach to date has been to investigate the wider forces affecting safety outcomes for 
all participants in workplaces – employers, employees and others. 

While we have not yet fully drawn out the implications for particular processes within 
workplaces including worker participation in health and safety, we consider that the 
package of changes we outline would create a stronger overall workplace H&S system that 
in turn will provide stimulus for better processes within workplaces, such as worker and 
employee engagement. We have been working with the Taskforce Secretariat on 
commissioning research on employee participation, and expect the findings early next year 
will provide the platform for further collaborative work to assist the Taskforce in its thinking. 
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Workplace culture, reflected in collective behaviours, is key to 
understanding health and safety outcomes 

We consider that the key to understanding health and safety outcomes is workplace 
behaviours, what drives these, and how they can be influenced by government. We think 
about workplace culture as a set of collective behaviours – “how things are done” in 
workplaces. There are features of workplace culture that are important for achieving safe 
and healthy workplaces, and key people who have a role in changing firm culture. 
Unsurprisingly these are chief executives, managers, supervisors, and other people of 
influence such as natural leaders within the workforce. 

We have concluded that features of New Zealand’s national culture by themselves cannot 
explain our relatively poor workplace health and safety performance. There are important 
dimensions of national culture that do affect workplace behaviours. These include 
deference to authority, individualism, risk taking and uncertainty avoidance. However there 
is evidence that, on these dimensions, New Zealand’s cultural norms are not markedly 
different to those of the populations of countries such as Australia, the United Kingdom, and 
Canada. By contrast, some countries do have cultural characteristics that could materially 
affect workplace safety – South Korea is a good example.  

To reiterate, national culture does affect behaviour, including behaviour in the workplace. 
However, for cultural markers that materially affect workplace health and safety outcomes, 
New Zealand’s national culture is not substantially different to that in comparable countries. 

Furthermore, observations about the successes of national programmes have all been 
directed at changing a specific behaviour, such as drink driving. Shifting attitudes toward 
workplace health and safety would require a broader approach, as there is no single 
behaviour that needs to change.  
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We have focused much of our recent work on thinking about the best policies to influence 
necessary behaviour change. To be effective, these policies will need to take account of 
behavioural biases, e.g. aversion to loss, and influence by norms, which have implications 
for the choice of levers to pull to effect behavioural change. Policies to effect behaviour 
change will often be more effective if they operate with the grain of these biases, rather 
than work against them.  

We have provided comments throughout this material on the ways that particular elements 
of the package would work with known behavioural biases. As this is a new area of thinking, 
we have also pulled together an overview of how these behavioural effects have been taken 
into account – see section 5.2. 

 

 

 

A system of interventions 

Understanding the forces that affect health and safety in workplaces allows us to better 
analyse existing policy settings for their fit for purpose in changing behaviour in workplaces.  

Mirroring the forces that impact on health and safety outcomes at the firm level, we have 
considered policies as: 

Incentives on behaviour – financial incentives, and enforcement incentives; 
and  
Enablers of action – certainty of obligations, and information barriers. 
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This four quadrant “system of interventions” forms the basis of the analysis that follows, 
and our thinking about desirable changes. We have concluded that it is important to 
consider how regulatory and pricing interventions work as a system.  

Acting on a single front, e.g. strengthening enforcement incentives, will be ineffective if 
employers and others continue to face information barriers to improving performance and 
are unaware of what their obligations mean in practice.  

Clarifying obligations and making that information accessible will make it easier to achieve 
safer workplaces, but will be most effective with those already interested in improving 
workplace health and safety. Others will need some push from incentives in order to act. For 
them, information alone would not be sufficient. 

By necessity, we need to discuss individual parts of the system. We do not see this package, 
however, as a smorgasbord of isolated options open for picking and choosing without 
regard to their cumulative effect. Interventions can also have reinforcing or opposing effects 
that need to be taken into account. While some changes on their own would have a 
relatively small effect, they serve to magnify an overall lifting of the profile of workplace 
health and safety in our country. 

Within each of the four quadrants we have identified changes that we think could 
contribute towards generating safer workplaces. Some of these proposed changes are 
stated quite firmly, while others are, by necessity, more tentative. More work would need 
to be done in order to generate full-blown policy recommendations – for example, full 
costings have not been developed.  

The rest of this material is arranged around each of the four quadrants before consideration 
of broader issues that span across all parts of the system, and ending with some more 
general conclusions. The order of discussion moves clockwise around the system: 

 Stronger financial incentives 

 More certain obligations 

 Fewer information barriers, and 

 More effective enforcement. 

  



7 

Supporting Material MBIE presentation to the Independent Taskforce on Workplace Health and Safety                          NOT GOVERNMENT POLICY 

Finally, we think it important to note that these proposals are not being put forward in a 
vacuum of activity. The development and implementation of the National Action Agenda 
and associated Action Plans has already initiated a narrower and deeper focus on particular 
harms occurring in particular industries as a way of concentrating efforts to achieve desired 
outcomes. Other relevant features of the landscape include the recommendations of the 
Royal Commission on the Pike River tragedy, and the accident compensation reform work.  

The Royal Commission noted the relevance of the Department of Internal Affairs’ Achieving 
Compliance: A Guide for Compliance Agencies in New Zealand.  We will assess the package 
of system changes against this and also the Government’s Better regulation, less regulation 
policy statement. 

A comprehensive programme of operational change, known as Lifting Our Game, is 
currently underway within MBIE as the primary workplace health and safety regulator.  Key 
elements of this programme are referred to throughout this material, to illustrate work that 
is already planned or underway.  

  



8 

Supporting Material MBIE presentation to the Independent Taskforce on Workplace Health and Safety                          NOT GOVERNMENT POLICY 

1. Stronger financial incentives 

 

Setting the scene 

Employers respond to costs or benefits from health & safety where these are visible, 
significant, and under their direct control. Employers’ priorities will in turn spread to other 
duty holders. 

Aside from the incentives arising from enforcement action (covered in section 4), there are 
two types of financial cost controlled by public agencies that apply directly to employers on 
a regular basis. These costs are therefore a potential means of helping to ensure focus on 
H&S matters: 

 ACC Work Account levies that fund entitlements provided to people injured at work. 
Annual levy income is some $1,034m (21% of ACC’s net levy revenue from all 
Accounts). The average annual levy paid by employers is 0.84% of liable payroll 
(excluding the residual levy that covers historic costs).  

 The levy in the Health and Safety in Employment (HSE) Act 1992 that funds MBIE’s 
(formerly the Department of Labour’s) capability to administer the HSE Act (as well as 
designated agencies). ACC collects this levy on behalf of MBIE through its levy 
invoices. Annual levy income is some $45m, based on a levy rate of 0.05% of payroll. 

ACC is the only government entity that most employers have annual contact with, in the 
context of H&S. The Accredited Employers Programme (AEP) allows larger employers to self-
insure. ACC primarily differentiates risk between different employers not in the AEP by 
varying the Work Account levy according to industry. It can also vary the levy according to 
an individual employer’s claims record and currently runs a number of discount schemes 
that provide incentives to individual employers to improve their workplace health and 
safety.   

The HSE levy is paid at a flat rate across all types of industry.  
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1.1 Differentiating ACC employer levies more sharply 
The ACC’s use of categorisation by industry to differentiate risk is well developed, whereas 
its programmes to incentivise better H&S performance at firm level are, as yet, weak 
compared to best practice internationally.1 ACC levies are varied according to individual 
employers’ claims experience for some employers; levy reductions are also offered where 
employers meet broad, ex ante standards.  

Best practice from the European Union (EU) supports the application of strong experience 
rating to larger enterprises and strong, targeted ex ante requirements on smaller 
employers. We suggest greatly increasing the strength of the equivalent ACC programmes in 
line both with best practice in the workplace H&S field and with wider insurance practice in 
other fields. The net impact would be to increase the variance in levies between employers 
within each industry group, so that poor performers would pay more, but total revenue 
gathered from employers in the industry concerned would be unchanged. To the extent that 
greater differentiation in levies improved H&S outcomes for that industry as a whole, 
average levy rates would then decrease across the industry in consequence.  

Experience rating: Compared to the main body of employers in their industry - the modal 
group - an employer currently can suffer a maximum 35% levy increase based on their 
individual claims record with ACC. Two changes could be made. First, far more could be put 
at risk: some overseas regimes pursue up to a 300% increase in cost or have uncapped 
insurance costs for larger employers. This approach would require steps to counter any 
attempts by employers to manipulate recorded accident rates and costs; e.g. the ability by 
ACC to apply financial penalties. Second, an employer’s record with the enforcement agency 
(notices, prosecutions) could also be taken into account. 

Ex ante requirements: ACC has two modest, ex ante regimes founded on basic generic safety 
training, systems, and audits. In several European countries, significant improvements in 
workplace H&S have been achieved by requiring or rewarding specific hazard prevention 
steps for a particular high risk industry with many small employers, based on detailed 
research findings and supported by an accident prevention campaign.2 The equivalent could 
be undertaken here, with firms not meeting requirements subject to a significant levy 
penalty.  

 

Why? 
The present ACC settings muffle the cost of poor H&S practices for employers.  This means 
that safer employers are bearing costs created by those who are less safe. The above 

                                                             
1 For industry categorisation, see: Klein, Robert W & G Krohm, 2006, Alternative approaches to funding 
workersô compensation, Working Paper 06 -3, Center for Risk Management and Insurance Research, Georgia 

State University, Atlanta. For firm level incentives, see footnote [3], especially the first and last items.  

2 For example, in Germany, some 7% of insurance income is spent on research and prevention; in Ontario 4%. 

See: Mustard, Cam, 2005, óEditorialô, Safety Science Monitor, 1, http://ssmon.chb.kth.se/vol9/Editorial.pd  . 

Examples of successful campaign s are given on the www.prevent.be  web site and by:  Association 
Internationale des Soci®t®s dôAssurance Mutuelle, 2006, Report by the Workersô Compensation Insurance 

Taskforce; and European Agency for Safety and Health a t Work , 2010, Economic incentives to improve 
occupational safety and health: a review from the European perspective. 

http://osha.europa.eu/en/publications/report s/economic_incentives_TE3109255ENC   

 

http://ssmon.chb.kth.se/vol9/Editorial.pd
http://www.prevent.be/
http://osha.europa.eu/en/publications/reports/economic_incentives_TE3109255ENC
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suggestions seek to identify and penalise poor H&S performance and reward better H&S 
practice, while retaining the risk pooling nature of ACC levies and the ACC levy rates set at 
industry level.  

Recent EU and other research suggest that insurance that is differentiated ex ante or ex post 
by performance is probably the strongest tool available to improve workplace H&S 
outcomes.3 If this tool is not used optimally, much greater pressure is placed on other 
government tools to achieve the equivalent impact.  

The typical EU approach focuses experience rating on larger firms and targeted ex ante 
requirements on smaller firms. Smaller employers are more difficult to apply experience 
rating to because:  

(i) small numbers of employees mean that the statistical credibility for imposing 
steep levy loadings is lower; and  

(ii) they are more likely to take evasive action (e.g. re-launch the firm with a 
different identity, under-report accidents etc.).  

Strengthening ex ante requirements avoids these problems and provides the clear direction 
that smaller employers often seek in order to meet their obligations. 

 

Impact/importance 
The developments outlined can have a major impact on H&S by strengthening incentives 
and accountability of employers. Their impact would be speeded by advance publicity, 
issuing warnings of future levy rises, etc.  

Experience rating: For those under ACC’s current experience rating, the worst 1% or so of 
employers in an industry group face a 35% loading on their levy rate consequent upon their 
own accident record. A preliminary analysis of ACC data indicates that, over 5 years, the 
worst 1% of employers may typically experience three times as many accidents than the 

                                                             
3 There is a substantial literature with varied conclusions on this subject. The most recent overviews, large 
scale empirical work, and meta surveys all point to differentiating premiums ex ante  or ex post  at the 

indivi dual employer level as being an (and probably the most) effective tool to improve H& S outcomes:  

Overviews:  

European Agency for Safety and Health at Work , 2010, op.cit.   

Thomason, T., 2003, óEconomic incentives and workplace safetyô, in F. Sullivan (ed), Preventing and managing 

disabling injury at work , Taylor & Francis, 183 -202.   

Large scale, empirical work:  

Koning, 2005, óEstimating the Impact of Experience Rating on the Inflow into Disability Insurance in the 

Netherlandsô Utrecht School of Economics Papers. http://www.econpapers.repec.org/paper    

Meta -surveys:  

Tompa E , Cullen K, McLeod C. (forthcoming in fall 2012). Update on a Systematic Literature Review on the 

Behavioural Incentives of Experience Rating. Policy and Practice in Health and Safety . 

Hyatt and Thomason, 1998, óEvidence on the Efficacy of Experience Rating in British Columbia, A Report to The 

Royal Commission on Workersô Compensation in British Columbiaô. 

For Australia, see also:  

Ernst & Young, 2010, Comparison of the ACC Work Account with Australian Workers Compensation Schemes, 

Department of Labour, Wel lington. http://www.dol.govt.nz/initiatives/workplace/acc/stocktake/stocktake -

11.asp  

http://www.econpapers.repec.org/paper
http://www.dol.govt.nz/initiatives/workplace/acc/stocktake/stocktake-11.asp
http://www.dol.govt.nz/initiatives/workplace/acc/stocktake/stocktake-11.asp
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modal group for their industry. Hence, for employers covered by experience rating who fall 
into that 1%, a premium loading of 300% (or more) could be considered.  

To illustrate: presently, riskier industries experience a levy rate of 2-5% of payroll. For an 
employer in an industry with a 3% levy rate, the current experience rating scheme puts an 
additional 1% at risk based on their own H&S record. A 300% loading for the 1% of 
employers with the weakest record would instead put an additional 9% of payroll at risk. 
The large difference in payroll at risk demonstrates the extent to which the 1% of employers 
who are the least safe in an industry are cross-subsidised by average performers under 
present settings. The 10% of employers in an industry who typically under-perform to a 
smaller, but still significant, extent are also cross-subsidised under present settings to a 
lesser degree.  

Without raising the average levy rate for an industry, stronger experience rating should: 
greatly reduce the cross-subsidy from safer to less safe employers in that industry, realign 
employer incentives and reduce the tail of poor performers, increase awareness of H&S 
generally, and reduce cost pressure from ‘cowboys’ on mainstream firms. Using an 
employer’s enforcement record as part of experience rating would reinforce their concern 
to keep a clean record.  

The impact of experience rating in lifting the performance of the main body of employers, 
not just the poorly performing tail, is critical as this is where the bulk of accidents occur in 
most industries. The detail of scheme design and supporting measures will be important - 
both in order to impact that main body, and to counter any attempted manipulation by 
employers.  Evasion or avoidance tactics by poor employers could see non-reporting of 
serious harm incidents or attempts to force injured workers to return to work prematurely.  
However, European experience suggests that these can be countered.4 

Ex ante requirements: EU experience shows that clear, precise and appropriate ex ante 
requirements have the potential to lift the performance of smaller employers across whole 
industries that are targeted, and highlight and put pressure on poor performers.  

ACC cannot refuse cover to non-cooperating employers, but a levy penalty and/or more 
intensive oversight by the regulator could be applied. Alternatively, levy reductions could be 
tied to proof of undertaking requisite steps.  

 

                                                             
4 On non - reporting, EuroStat found that the reporting levels for accidents at work differ  according to the 

reporting procedures in Member States, but that, in general,  the reporting levels are very high in insurance -
based systems  and higher than in flat - rate, non - insurance systems.   

See: European Agency for Safety and Health at Work, 2000, The State of Occupational Safety and Health in 
the European Union ï Pilot Study . http://osha.europa.eu/en/publications/reports/404  

On ret urn to work, for example in Norw ay (which has uncapped experience rating), the insurer  Gjensidige 
reported very positive results from investing in rehabilitation , working closely with medical specialists and the 

injured party. See: Association Internationale des  Soci®t®s dôAssurance Mutuelle 2006, Report by the Workersô 
Compensation Insurance Taskforce.   

http://osha.europa.eu/en/publications/reports/404
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Comments 
To enable ACC to pursue the directions outlined above suggests consideration of permitting 
them greater degrees of freedom in levy setting while keeping the total levy income from 
industry constant.  

The current borderline between experience rated and non-experience rated firms is drawn 
at $10k annual levy payment. As levies vary between 3c and $6.46 per $100 payroll, this 
borderline does not align with employment numbers. The suggestions made above would 
require reconsideration of how the border is drawn, so that experience rating and ex ante 
requirements are optimally applied.  

Strengthening ex ante requirements would require preparatory work on research, 
prevention, and promotion, as well as cooperation between ACC and the regulator at 
enterprise level (see 1.2).  

A further issue is that it can be some time before employers come to ACC’s attention, 
because ACC relies on information provided by IRD at the end of the tax year; thus some 
employers and self-employed will continue to fall outside coverage. 

Areas that are not pursued here include:  

 AEP: Under the opt-in AEP Programme (which most of the country’s largest employers 
have joined), risk is largely transferred from ACC to the employer, but with ACC 
holding some residual risk. Detail design issues arise, but the transfer of risk to the 
employer greatly reduces the muffling effect of ACC levies. 

 Eliminating taxpayer costs from work incidents that are not covered by ACC: Such costs 
could arise from public health costs, lost tax revenue, or additional welfare payments. 
ACC discusses these areas with the agencies concerned and any gap is not believed to 
be wide.  

 Enhance ACC coverage and raise Work Account levies to match: Unless the rise was 
substantial (and thus, in effect, a new tax on employment), there is no evidence that 
this would have significant impact on employer behaviour. A substantial rise - e.g. by 
improving existing ACC coverage for time off work and extending it more fully to 
compensate for pain and suffering - would be difficult to limit to the Work Account, 
and enlarge the whole scheme; it could also shift the boundary between ACC 
entitlements and welfare coverage. 

 Misallocation of claims: There is some evidence of mis-allocation of claims, notably 
from the Work Account to the Earners Account. Following earlier action to improve 
recording, ACC does not believe this to be a significant issue. 

 ACC Motor Vehicle Account: Work accidents occurring in a motor vehicle usually fall 
under the Motor Vehicle Account. Aspects of this interface are being considered 
separately as part of the accident compensation reform work.  
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1.2 Increasing complementarity between ACC and regulator  

What do we think could make a difference? 
We consider that it is important to build on the differences between ACC and the regulators 
in order to increase their complementarity. This can be done in a number of ways: 

 Harness each organisation’s respective areas of strength where each has the 
strongest tools and incentives; for example:  

o regulators may be best equipped to engage with small employers with a poor 
health and safety record (who may be slow to spot and difficult to tackle for 
ACC);  

o ACC may be best equipped to incentivise industries with a large number of 
less serious incidents (which in aggregate impose high costs on the Work 
Account), but relatively few serious incidents (which are the trigger of 
regulator interest). 

 Share real time statistics, other information, and notification of worksite visits. 

 Align preventative strategies and actions where interests are shared (this may 
include alignment between ACC employer audits and regulator’s requirements).  

 

Why? 
The role and incentives of the regulator and ACC are different (a 2006 Department of Labour 
study found seven fields of difference). Greater complementarity involves recognising and 
building on these differences. Notwithstanding various undertakings and memoranda of 
understandings (MoUs), active collaboration between the regulator and ACC has historically 
been weak and the parties may sometimes have sought alignment at the expense of 
complementarity.  

 

Impact/importance 
Inefficient use of resource and poor or untimely data flows would hamper both the 
regulator and ACC, but especially the regulator which has little or no direct contact with the 
majority of enterprises. Improved alignment here would leverage the regulator’s impact and 
assist ACC in its field activities, as well as helping sharpen strategic focus.  

 

Comments 
The relevant Acts are not necessarily clear on the distinction between the roles and function 
of ACC and regulatory agencies. The extent to which they may need modification would 
need examination.  

The direction suggested is not a matter of bringing ACC into line with a regulatory agenda, 
but instead seeks to recognise and utilise differences and avoid or minimise gaps. For 
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example, action to improve complementarity would help ensure that any gap between audit 
and regulation is conscious and necessary, rather than a product of poor liaison.  

We discuss later, in relation to generating a durable focus on workplace health and safety, 
the importance of joint activity between the regulator and ACC (see 5.4). For example, there 
may be merit in developing a joint unit (virtual or real) to analyse the available data from all 
agencies to generate intelligence for workplace safety decisions such as how better 
outcomes can be achieved. Going further, formal expectations could be placed on ACC and 
the regulator(s) to work together and deliver joint results on the bullet points listed above.  

 

Lifting Our Game  

Under Lifting Our Game, MBIE are working actively with ACC to develop partnership 
arrangements within the current legislative/policy environment, and with an operational 
lens.   The aim is reduction in harm and “Better Public Services” with joined up government 
(ACC/MBIE) from a business perspective.   
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1.3 Introducing a Fee for Intervention  

What do we think could make a difference? 
Fees could be charged ex post to recover the full cost that the regulator incurs when 
responding to a material breach of the HSE Act. Enterprises with a clean bill of health would 
not be invoiced. 

 

Why? 
The aim of such an approach would be to sharpen the financial incentives on firms to avoid 
material breaches of health and safety requirements.   

 

Impact/importance 
This approach would have a lesser effect than could be expected from allowing ACC 
premiums to reflect the full range of risk. Nevertheless the effect would likely be useful 
when fully implemented. Our view, however, is that this is an idea for doing some years 
hence, rather than an immediate priority, as there are a number of pre-conditions that 
would need to be met, as outlined below. 

 

Comments 
Pre-requisites for a fee for intervention scheme include greater clarity over the standards 
expected, those standards to be accessible to firms, clear thresholds would need to be set 
for triggering an invoice, and the inspectorate would need to be capable of consistently 
working to those thresholds. The Lifting Our Game programme will address each of these 
points, but it will take some time before the pre-conditions are met in general.  

The principle of charging for ex ante services is being introduced in new regulations for 
recovery of the full costs associated with the assessment of safety cases in the petroleum 
sector before an installation operator can commence operations. One difference with the 
fee for intervention approach is that, under the latter, charges would be waived for 
workplaces where no safety breaches were observed.  

Introducing a fee for intervention would be a significant change to operations for inspectors.  
It would need careful management to avoid undesirable responses, such as excessive zeal in 
issuing invoices, an unwillingness to proactively visit workplaces to avoid the risk of 
confrontation, or an unwillingness to consistently apply the policy.   

The UK Health and Safety Executive (HSE UK) introduced a fee for intervention scheme in 
October 2012 after pilots and the use of charging for services in high hazard industries. The 
time required to put the pre-conditions in place in New Zealand mean that there would be 
an opportunity to learn further from the UK before it could be rolled out here. A June 2012 
interim evaluation of UK pilots found that implementation was likely to increase compliance 
amongst businesses by acting as a deterrent to those who did not comply with health and 
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safety legislation. It also found changes in duty holder behaviour, in that they were thinking 
about practical measures that they could take to protect their workers. 

The direct effects of an invoice would be felt by firms found to be in breach. This would be a 
small percentage of all firms, though - with greater targeting of investigations - it would 
become a greater proportion of riskier firms. The fee for intervention is one of the measures 
that we think might work with decision-making biases. It would be targeted at the tendency 
for losses to be weighted more heavily than equivalent gains and for immediate losses to be 
much more powerful than those that are delayed.  Similarly, the tendency for people to 
overweight small probabilities could be exploited by judicious publicity over high fees, so 
that the threat of such fees had an amplified deterrent effect. 

More consideration would be needed of the interaction between a fee for intervention and 
a greater use of infringement notices and the use of enforceable undertakings (see 4.1.2). 

Although the UK HSE fee for intervention is set at a level for full cost recovery of the 
regulator’s activity costs in relation to the breach, overall the fees are expected to recover a 
small percentage of the regulator’s total costs. It is intended to be primarily an incentive 
rather than a cost-recovery mechanism. The situation in New Zealand would be similar. 
There would still be the general HSE levy which would need to be reduced to avoid double 
recovery. The impact of the fee for intervention would be complemented by changing the 
current flat rate levy to rates graduated by ACC risk group (see 1.4). 
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1.4 Varying the HSE levy 

What do we think could make a difference? 
Varying the HSE levy rate so that it alters with the ACC premium rates for each levy payer. 

 

Why? 
This approach would ensure that businesses would face the share of overall HSE Act 
administration costs that their activities generate. This change from the current flat-rate 
HSE levy would sharpen the financial incentives for firms to increase their workplace health 
and safety. 

 

Impact/importance 
This would have a minor effect (with perhaps a maximum levy of around 50c/$100 of payroll 
for the riskiest activities) compared with either a fee for intervention scheme or allowing 
greater variation in ACC premiums. Research has indicated that financial incentives at an 
industry level have less impact than those at the level of an individual firm - so the impact 
will be greater if tied to the individual employer’s levy rather than the levy rate for the 
industry as a whole. 

 

Comments 
Although the effect is likely to be minor, a graduated levy could be introduced readily and 
with little cost alongside ACC payments. That would add in a small way to the incentives 
derived from the degree of risk rating that occurs with ACC premiums. 
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2. More certain obligations 

 

 

 

 

Setting the scene 

New Zealand’s primary workplace health and safety legislation, the Health and Safety in 
Employment Act 1992, follows the performance-based Robens approach adopted by many 
Commonwealth jurisdictions. This approach comprises four levels: performance-based 
general duties in the primary Act that in turn are given more effect through detailed 
standards provided in regulations, approved codes of practice, and guidance, which set out 
methods to achieve the general duties.  

The Robens approach seeks to increase awareness, knowledge and competence in 
managing workplace health and safety, rather than rely on prescriptive requirements 
focusing on a narrow range of workplace hazards. Performance-based general duties ensure 
broad coverage of work and workplaces. Advantages of the all-encompassing nature of 
these general duties are that they do not quickly date, support innovation and provide 
flexibility. The duties should be underpinned by industry- or hazard-specific regulations and 
approved codes where further clarity is required.  

The Royal Commission on the Pike River Coal Mine Tragedy found that the core principles of 
the Robens approach remain relevant5, and that the HSE Act remains generally fit for 
purpose. 6  While some modification is required, we consider that the Act’s duties provide 
wide-ranging coverage of workplace participants and those affected by work activities. The 

                                                             
5 The Royal Commission on the Pike River Coal Mine Tragedy , Volume 2, page 250.  

6 The Royal Commission on the Pike River Coal Mine Tragedy , Vol ume 1, page 32.  
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Act can be flexibly applied to ensure health and safety hazards are managed across all 
workplaces.  

The Robens approach, as reflected through the Act, is challenging for duty holders (and 
indeed, for enforcement) where detailed standards are not in place. The Royal Commission 
on Pike River noted that where New Zealand had lost its way was in its implementation and 
administration of the health and safety legislation. 7 There are gaps in the 
comprehensiveness and currency of standards, in information provision and enforcement. 
Many of the changes we see as needed to improve workplace health and safety outcomes 
are to remedy these gaps. 

In our analysis we have focused on the duty holders and obligations in the HSE Act (Part 2 of 
the Act), and the underlying framework of regulations, approved codes of practice and 
guidance.   

                                                             
7 The Royal Commission on the Pike River Coal Mine Tragedy , Volume 2, page 252.  
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2.1 Introducing a duty on company directors  

What do we think could make a difference? 
Introducing a duty in the HSE Act on company directors in line with their governance 
responsibilities.  

For example, company directors would have a duty to exercise due diligence to ensure that 
the company complied with its health and safety duties or obligations. The standard of care 
of due diligence could be adapted from the commercial law standard of due diligence, as 
done in the Australian model legislation. To meet this duty, directors would need to, for 
example, ensure appropriate resources, systems and processes were in place, monitor that 
these systems and processes were being complied with, and respond to health and safety 
issues raised.  

The primary duty to take all practicable steps to ensure safety and prevent harm would 
remain with the corporate body (as employer or principal).  

The duty could be supported by an approved code of practice, as recommended by the 
Royal Commission on the Pike River Coal Mine Tragedy, to guide directors on how good 
governance practices can be used to manage health and safety risks.8  

 

Why? 
The HSE Act doesn’t place an explicit statutory responsibility on company directors. Instead, 
under section 56 of the HSE Act, directors, officers (e.g. senior managers) and agents may be 
held liable for any failure of the body corporate to comply with the legislation, if they have 
participated in, contributed to, or acquiesced in that failure. The corporate body holds the 
primary duty as an employer or principal, and the company director becomes an accessory 
to the breach by the corporate body. 

The problems arising from this approach are that:  

 In contrast to other duty holders (employers, self-employed, employees etc.) section 
56 does not explicitly require positive action. The Act doesn’t establish what is 
expected of directors with regard to the company’s health and safety. 

 The section is difficult to enforce. The regulator needs firstly to prove a failure by the 
company and then to prove that the director acquiesced in that breach, requiring a 
direct causal link and a high standard of proof. The section is more easily applied to 
small to medium companies where directors participate in the day to day running of 
the company, but harder to apply to directors of larger companies. 

The lack of clarity and enforcement reduces the incentives on company directors to improve 
health and safety in their organisations. While guidance on health and safety obligations is 
available for boards of directors through the Institute of Directors and other groups, the HSE 
Act doesn’t set out clear duties, and doesn’t allow the regulator to easily enforce. The Royal 

                                                             
8 The Royal Commission on the Pike River Coal Mine Tragedy , Volume 1, page 37.  
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Commission on the Pike River Coal Mine Tragedy noted that governance failures have 
contributed to many tragedies, including Pike River.9  

A positive duty on company directors would apply immediately and proactively, rather than 
accountability only applying after a breach, as is the current situation.  

 

Impact/importance 
Company directors set the direction and provide leadership in health and safety for their 
organisation, including making resource decisions. A positive duty would send a strong 
signal that the director must be proactive in exercising due diligence to ensure that the 
company is managing its health and safety obligations.  

 

Comments 
The Australian national model Act (which resulted from the recent review of Australian 
health and safety legislation with the objective of harmonisation) places a positive duty on 
an office holder of a company (directors, chief executives and managers) to exercise due 
diligence to ensure the company complies with its health and safety duties or obligations. 
This duty requires officers to be proactive and continuously ensure that the systems and 
resources of the workplace are adequate to comply with the obligations on the company. 

The positive duty on directors must be appropriate to the governance role. In its model 
legislation, Australia introduced a positive duty on directors to exercise due diligence, 
adapted from commercial law.  

The approach to liability and penalties for directors’ duties is complex and will require 
careful design. There are two main categories of offence in the HSE Act, depending on the 
degree of seriousness of the breach and the culpability of the offender. Duty holders are 
liable to a conviction and fine where they fail to comply with their duty. Knowingly failing to 
meet a duty where this is likely to result in serious harm carries a higher maximum fine and 
the potential for imprisonment. The degree of harm is considered when sentencing 
(penalties and sentencing is considered in section 4.2). 

In contrast, the Australian approach for directors’ liability is three-tiered:  

• Directors and officers are liable to conviction and a fine if they failed to comply with 
their duty (simple breach).  

• Directors and officers are liable to conviction with a larger maximum fine if they failed 
to comply with their duty and the failure exposes an individual to a risk of death or 
serious injury (breach with serious outcome) 

• Directors and officers are liable to conviction and imprisonment or a large maximum 
fine if they engage in conduct that exposes a person to whom the duty is owed to a 

                                                             
9 The Royal Commission on the Pike River Coal Mine Tragedy , Volume 2, page 324.  
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risk of death or serious injury and they knew or were reckless as to the risk (serious 
breach with serous outcome).    

The Australian approach is similar to the New Zealand Financial Markets Conduct Bill, which 
provides for: 

 monetary penalties if a director fails to exercise due diligence to ensure an offer 
documents do not contain false statements, and 

 imprisonment or fines if a director knows or is reckless as to whether an offer 
document contains false statements. 

The responsibilities of company officers (senior managers such as chief executives) will also 
require consideration. The Australian approach has been to apply the duty to both officers 
and directors. An alternative approach would be to retain the current section 56 provision 
for company officers, alongside the positive duty for directors.  

An alternative approach to placing directors’ duties in the HSE Act would be providing for an 
equivalent duty on directors regarding health and safety in companies’ legislation. This 
approach would raise difficulties in relation to who would hold the director to account, 
collect the evidence, take action against the duty holder and so on. In companies’ 
legislation, the duty is owed the company, and claims are usually brought by a liquidator, 
and possibly shareholders. Placing the duty on directors within the HSE Act means that the 
health and safety regulator would investigate and enforce this duty alongside the other 
duties in the HSE Act.  

While Australia included a duty on directors and officers in their model legislation, the UK 
introduced corporate manslaughter legislation. Corporate manslaughter and a positive duty 
on directors in the HSE Act would not be mutually exclusive. Corporate manslaughter could 
be used in addition to or in combination with a directors’ duty, to raise awareness and focus 
attention on health and safety at a governance level. The UK penalty of corporate 
manslaughter differs from the proposed HSE Act duty in that, like the current section 56 in 
the HSE Act, it is reactive and punitive. The UK penalty also differs in that it is about 
corporate and not individual responsibility. Individuals cannot be prosecuted under the UK 
legislation so there is no risk of imprisonment.   
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2.2 Clarifying the Health and Safety in Employment Act duties 
 

What do we think could make a difference? 
Overall we consider that the duties in Part 2 of the HSE Act provide comprehensive coverage 
of workplace relationships. The changes outlined below would fill the gaps in legislative 
duties where workplace relationships have broadened beyond the traditional 
employer/employee relationship and which are not already adequately covered by the Act.  

2.2.1 Treating individual contractors as employees under the HSE Act, so that they receive 
the same level of protection as employees 

2.2.2 Introducing an explicit duty for collaboration in multi-business worksites.  

Further changes we consider would help fill the gaps include: 

2.2.3 Making more explicit, through guidance, that employers, principals and contractors 
each have responsibility for the competency, training and supervision of contractors, 
sub-contractors and their employees, including labour hire workers. In addition, 
introducing more specific requirements for principals into regulations in high risk and 
high hazard sectors where contracting is prevalent, for example pre-qualification 
requirements, where the principal must ensure that the contractor is competent to 
undertake the work 

2.2.4 Increasing specific guidance and enforcement focus on people in non-standard work 
arrangements, such as labour hire workers, and casual, part-time or seasonal 
employees.  

 

Why? 
The existing duty holders in Part 2 of the HSE Act are outlined in the table below: 

Section  Duty owed by: Duty owed to: 

6 and 15 Employers 

 

Own employees and “deemed employees” (i.e. 
volunteers, trainees, and loaned employees) 

Customers, visitors and public generally 

16 Person who controls workplace All who are at or in the vicinity of the workplace 

17 Self-employed persons 

 

Themselves and others affected by their acts or 
omissions at work  

18 Principals Contractors, sub-contractors, and their 
employees 

18A Suppliers of plant10 Those who use their plant  

19 Employees Themselves and others affected by their acts or 
omissions at work 

 

                                                             
10  Suppliers of plant have a duty to determine whether the plant is safe to be used in the workplace . 
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The strength of these varying layers of responsibility is that all people involved in work have 
a duty to contribute to the safety of work and that these responsibilities co-exist. The 
responsibility cannot be passed from one party to another and it cannot be contracted out. 
Duty holders retain their duties regardless of the location or nature of the work. Only the 
extent of the duty varies according to what is reasonable and practicable in a given 
circumstance.  

There are some gaps where workplace relationships have broadened beyond the traditional 
employer/employee relationship and which are not already covered by the Act. 

The operation of the section 18 principal duty since 1992 has established a robust body of 
case law providing good protection of the employees of contractors and sub-contractors 
(right down the sub-contracting chain and including labour hire workers).  

There is lesser protection provided under section 18 for individual contractors, i.e. 
individuals who have no control over their work circumstances, and are employees in all but 
name, e.g. casual labourers and fishing boat crew. Under the 2002 amendments to the HSE 
Act, volunteers, persons receiving on the job training or gaining work experience, and 
loaned employees are provided the same coverage as employees. Employers must treat 
these people as employees, and so must generally also provide training, supervision and 
information. This coverage does not extend to those individual contractors, who, where 
they have no control over their work circumstances, have a need for the same training and 
supervision as employees, and for inclusion in employee participation.  

There is no explicit duty for businesses to collaborate where they share a worksite. There is 
potential for lack of collaboration among businesses, particularly where no one enterprise 
has exclusive possession of the worksite, and facilities are shared. There should be an 
explicit duty on employers, persons who control a place of work, principals and the self-
employed to collaborate. Each of these duty holders would have a responsibility to work 
together with the other duty holders to meet their duties, including those relating to 
employee participation, on multi-business worksites. The duty would be enforced by the 
regulator. 

The responsibilities of principals and contractors for the competency, training and 
supervision of the employees of contractors and sub-contractors are implicit in the general 
duty in section 18, rather than explicit. These responsibilities could be made clearer in 
guidance to ensure that these workers are competent for the work, adequately trained and 
properly supervised when on the principal’s worksite. In addition, some more specific 
requirements for principals could be introduced into regulations in high risk and high hazard 
sectors where contracting is prevalent, for example pre-qualification requirement, where 
the principal would have an explicit duty to ensure the contractor is competent to 
undertake the work. 

The international literature suggests that employees and workers in non-standard work 
arrangement (e.g. temporary, part-time, casual, seasonal, contracted or labour hire 
workers) may be at risk of poorer health and safety outcomes, depending on the type of 
work, the hazards in the industry, and the particular circumstances of the work. While we 
consider that the duties in the Act adequately cover these non-standard work 
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arrangements, the specific guidance and enforcement focus on these workers should be 
strengthened. There is a need to increase the visibility for both employers and principals of 
their obligations to these workers, in terms of providing a safe working environment, 
controlling hazards, training the worker, and providing information and appropriate 
opportunities for employee participation. 

 

Impact/importance 
The impact of these proposals would be cumulative, ensuring that the HSE Act’s coverage is 
comprehensive, appropriate and effective for all types of work relationships.  

These changes are prerequisites for ensuring that the underlying framework – regulations, 
approved codes of practice, and guidance – is comprehensive (see the proposals outlined in 
section 2.3).  

 

Comments 
Australia has responded to changing workplace relationships by placing the primary duty in 
their model national legislation on the “person conducting a business or undertaking” 
(known as “PCBU”). This approach applies the primary duty of care to a wider range of duty 
holders than just employers, and includes principals and self-employed. Australia introduced 
this approach to harmonise workplace health and safety across their jurisdictions and 
ensure comprehensive coverage of duty holders. Previous Australian state jurisdiction had 
variable coverage of duty holders and workers. The UK has retained the employer as the 
primary duty holder. Neither the Australian jurisdictions nor the UK have the equivalent of 
New Zealand’s section 18 duty on principals.  

The application and success of any Act depends on a body of robust case law. Introducing 
new concepts overturns existing case law and brings in a period of uncertainty for duty 
holders and the regulator. We consider that a high threshold of legislative failure should be 
required before significant changes to duties were considered.  

Therefore the alternative approach taken by Australia of a primary duty on a person 
conducting a business or undertaking (PCBU) is not supported at this time. For the 
Australian states that took up this approach, it introduced new concepts that are now being 
tested through the courts and the development of case law.  

Victoria declined to introduce the harmonised framework, citing costs and uncertainty, 
particularly about the introduction of PCBU as a new concept. While guidance material was 
being produced, the concern was expressed that it was an untried legal concept and until 
case law was in place, organisations remained at risk of noncompliance. 

In contrast, the primary duties in the HSE Act are based on well-established legal 
instruments, the employment agreement (for the section 6 duty on an employer) and 
contract for services (for the section 18 duty on principals), and have a strong body of case 
law already in place.  
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More consideration needs to be given to the duties in the Act relating to the purchase 
and/or supply of goods and services.  

Currently there is an active duty on suppliers to determine whether hired, leased or loaned 
plant is safe to be used in the workplace. While the Act itself does not set out a duty for 
designers or manufacturers, the Health and Safety in Employment Regulations 1995 
establish duties for designers, manufacturers and suppliers, to ensure that plant is safe to be 
used in the workplace, and to ensure that personal protective equipment and clothing will 
give adequate protection. The HSNO Act places a duty on designers, importers and 
manufacturers for some types of plant and equipment. Australia places duties on designers, 
manufacturers, importers, suppliers, and installers in their model legislation, to ensure that 
plant, substances and structures are designed, manufactured, supplied and installed so that 
they are without health and safety risks to people. The UK has similar requirements in its 
primary legislation.  

Section 18 of the HSE Act requires the purchaser of a service (the principal) to take all 
practicable steps ensure that no employees are harmed when the work is carried out. The 
guidelines on section 18 provide a range of case studies, including for government 
procurement of services.11 In addition, there is a published best practice case study of 
Manukau City Council’s procurement arrangements.12  

 

  

                                                             
11  A Principalôs Guide to Contracting to Meet the Health and Safety in Employment Act 1992, Department of 
Labour, May 2010.  
12  Manakau City Councilôs Procurement Arrangements: Case Study of Best Practice, Department of Labour, 

February 2010.  
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2.3 Providing comprehensive standards and guidance 

What do we think could make a difference? 
2.3.1 Supporting the general duties in the HSE Act by: 

 adequately populating the framework of standards beneath the Act, through 
regulations, approved codes of practice or guidance as appropriate, that is:  

o applying absolute requirements through regulations  

o developing approved codes as a means of compliance showing the 
standard to be achieved (but leaving alternative approaches open), or  

o providing guidance illustrating means of compliance.  

 determining what should be the priorities for issuing fresh or updated material 

 determining how to plug the gap for areas that are not immediate priority, but 
that do not have adequate material currently, e.g. by reference to specific 
overseas material 

 evaluating what to do with remaining legacy material that is out of date, 
inadequate, or poorly tailored for duty holders; e.g. leave as available but with 
caveats, or withdraw and refer duty holders to generic standards or professional 
advice. 

2.3.2 Providing appropriate material to duty holders, and employee representatives, to 
deliver to employees and others to help them achieve workplace H&S.  The material 
will need to be suitable to the likely levels of responsibility and seek to cover the 
likely range of knowledge and literacy in the workplace.  

2.3.3 Provide more comprehensive and tailored guidance for those duty holders that find 
the hazard management process difficult to apply, particularly small businesses. For 
example, the UK HSE has sophisticated, online, interactive templates for employers 
to work through in identifying risks and necessary steps to be taken - a ‘build your 
own’ safe workplace.   

2.3.4 Streamline the process in s20 of the HSE Act for approved codes of practice so that 
they are easier to introduce and revise.  

 

Why? 
The Robens framework requires a robust and comprehensive framework of standards to 
support the performance-based high level duties in the Act. Sections 7 to 10 of the HSE Act 
require employers to first identify and then take steps to control workplace hazards. These 
sections specify a hazard management process to help employers determine what they 
should do to meet their general duty requirement to take all practicable steps to ensure the 
safety of people at work. In the absence of underpinning regulation and codes, there is a 
high level of expectation on individual duty holders to determine appropriate safe work 
practices through the hazard management process, which can be particularly difficult for 
smaller enterprises. 
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Duty holders, particularly small businesses, often seek some certainty about what their 
obligations amount to in practice.  Inspectors themselves are the first users of standards 
material.  

The general duties in the HSE Act cover all circumstances, but are specific to none.  For 
many circumstances, more detailed standards are required, but detailed standards for every 
circumstance or industry is neither appropriate nor practicable.  Standards should be up-to-
date and comprehensive but the potential range to be covered is substantial. Hitherto, 
priorities for populating the framework have been somewhat piecemeal, whilst some critical 
information has been lost. There is therefore a need to establish a methodology of what 
level and type of standard will apply to which area or type of workplace. The methodology 
should also be developed to establish priorities, and to supply a means of covering lower 
priority areas.   

New Zealand has implemented the lower levels of the Robens framework more lightly than 
other countries, with particular gaps in worker participation, risk management, construction 
and other priority sectors, and major hazard facilities. The lack of adequate standards in 
areas has also been identified by the Royal Commission on Pike River. 

 

Impact/importance 
We see this as one of the major changes needed to the overall system, so that duty holders 
have greater certainty about how to meet their obligations, duty holders, H&S 
representatives, and employees are supported in managing the health and safety hazards 
present in their workplace, and inspectors have clear reference material on which to base 
their enforcement activities.  

The approaches suggested above amount to a large scale and long term work programme.  
Hence, interim steps are outlined above, and also more generic, interactive material and 
tools are critical.  

This proposal builds on the standard setting workstream currently underway within the 
Lifting Our Game programme (see box below).  

 

Comments 
 A comprehensive methodology should be developed (along with supporting 

data/intelligence) to determine where specific health and safety obligations are required 
in the context of a particular industry, hazard, or type of activity, or whether the general 
requirements of the Act are sufficient, with appropriate guidance. Where a standard is 
required, the methodology should determine: 

o What type the standard should be (performance, process or prescriptive) 

o What instrument should be used (regulation, approved code of practice, or 
guidance). 
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 The methodology should take into account the standards set through related legislation, 
for example the hazardous substances controls under the Hazardous Substances and 
New Organisms Act 1996, and information and guidance provided by ACC and other 
agencies. 

 Overseas standards and guidance could be used as a default basis for developing New 
Zealand standards.  

 The development of the standard setting methodology and the development of new 
standards themselves do not need to wait until any required amendments to duties in 
the Act are completed.  

 To ensure currency, a sunset clause could be included in approved codes of practice.  

 For the mining sector, the Royal Commission on Pike River has recommended detailed 
process regulations prescribing more specific hazard management processes, which will 
give effect to the requirements in sections 7 to 10. This relationship between the hazard 
management requirements in the Act and the more detailed requirements in the 
proposed regulations will need to be clarified, potentially needing revision of the section 
21 regulation making powers in the HSE Act.    

 

Lifting Our Game  

The Lifting Our Game programme will implement a standard setting framework to enable 
the regulator to have a comprehensive and targeted suite of guidance material to help duty 
holders understand their health and safety obligations.  In 2010, a standard setting 
framework document was drafted and will form the basis of this workstream.  A plan will be 
developed to implement the framework which will include developing a significant amount 
of new approved codes and guidance, improvements in business processes and increasing 
team capability and capacity.  The programme is also developing an integrated operational 
intelligence function which will operate across the regulator, providing an evidence base to 
support future activities and interventions. 
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3. Fewer information barriers 

 

 

Setting the scene 

People seek information about their H&S obligations in a range of different ways – from 
government agencies via frontline staff, contact centres or websites, through industry 
associations or via trusted advisors such as occupational health and safety professionals.   

Currently it is difficult for duty holders and others in workplaces to access up-to-date 
information on the obligations that apply to them and to all the relevant guidance that is 
available.   Information is not organised or presented in an intuitive way (centred on the 
user’s needs), and some delivery channels are not used to best effect.  An authoritative 
source of information is needed. 
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3.1 Tailoring access to relevant standards and guidance 

What do we think could make a difference? 
In section 2.3 we suggested a need to provide much more comprehensive standards in 
terms of regulations, approved codes of practice, and guidance. The change discussed here 
is about making that information readily available.  

 

Why? 
For enterprises to be able to respond to the obligations on them, those obligations need to 
be clear and known by the enterprise. The duty of care is expressed as taking “all practicable 
steps”. This obligation is demanding, especially for small firms. Many of them lack 
understanding of the best ways they can comply, and consider that it is expensive for them 
to develop robust approaches.  

To counter this we have separately identified a need for more comprehensive sets of 
regulations, approved codes and guidance to be developed (see 2.3). The change discussed 
in this section is to make this information readily accessible by firms in the form and 
channels most useful to them. 

As part of the more general Better Public Services work, businesses have fed back that one 
of their biggest problems is in finding out what are the specific regulatory requirements that 
apply to them, and in determining the extent to which they are compliant. Helping meet 
that need is what is outlined here. 

 

Impact/importance 
We see this as one of the major changes needed to the overall system. It involves taking the 
greater clarity and certainty over regulatory obligations and transmitting them to firms in 
forms that are most useful to them. It is therefore central to the changes we see as being 
the most important. 

 

Comments 
We consider that the type and format of information supplied and the channels used to 
deliver to users should be determined based on feedback from enterprises. This might be 
achieved through a combination of initial opinion testing and then fast feedback from initial 
service design and testing. The aim should be to determine the real nature of demand so 
that it can be met efficiently. Paper and online material, interactive online tools, Facebook 
style discussion or news groups, contact centres, tweets and so forth may each be 
appropriate for different circumstances and groups, but probably with a web site as a first 
point of call and hub.  

Access needs to reflect that enquirers may have a very wide range of demands and pre-
existing knowledge.  They may be seeking to acquire information for clients, employees, or 
other duty holders rather than just themselves. 
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Providing access to standards and guidance is another of the measures looking to address 
the difficulty that people have in judging probabilities, by suggesting approaches that might 
not be considered based on faulty assessment of the probabilities of harm. It also needs to 
be provided at times of direct relevance for the decision-makers. 

This means that it needs to be provided in a way that fits the situation facing the enterprise 
and available in a timely way. In particular, it is likely to be most demanded and most useful 
when there is a change in circumstance in the workplace. 

A crucial prior step to providing tailored information is to generate suitable approved codes 
of practice and guidance, through the proposals outlined in section 2.3.  

 

Lifting Our Game  

The Lifting Our Game programme is developing a communications strategy for the 
regulator.  Immediate activities include development and implementation of a new intranet 
and a new external website which reflects the new way of doing things and will enable 
easier access to business information.  This will be operational by 1 July 2013.  Beyond this, 
the programme will undertake a channel refinement and enhancement activity in 2013.  The 
programme is working with MBIE Business Facing Services to ensure consistency of 
approach. 
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3.2 Providing comparative data relevant to the firm 

What do we think could make a difference? 
We consider that there should be a range of comparative health and safety data made 
publicly available that enables firms to understand how they compare with other 
(unidentified) enterprises, both within the same industry and elsewhere. This could include 
relevant international data and ‘best practice’ performance. 

Why? 
We want to provide information that shapes firms’ understandings about what health and 
safety results can be achieved. The aim is to shift the norms of those within enterprises 
about what is ‘good’ health and safety performance. This is more likely if the data provided 
is seen as being relevant to the experience of the firm and may be most effective for firms 
facing changes in their workplaces and/or work processes. It is at these times that people 
are often more open to information about how well they are doing and what they need to 
do differently. Evidence suggests that at these times it is the most critical, and the most 
effective, time to implement safe processes for future operations, rather than reactively 
addressing the faults which arise.  

Impact/importance 
This is likely to have a useful effect although is likely to be of lesser impact than making 
available tailored information on obligations and how best to achieve them. 

Comments 
The Business Leaders Health and Safety Forum has developed a web-based performance 
tool to allow member businesses to compare their safety performance with that of peers 
and others outside their industry.  We would want to learn from the Forum’s experience in 
this area in order to deliver comparative data more widely. 

A significant amount of work would be needed to develop a suitable data set, as the ACC 
data is currently available for levy-paying units which are not necessarily synonymous with 
business units. This would take time and the best method has not yet been identified. 

Providing comparative data is an example of working with the decision-making biases of 
enterprises, and is an example of a ‘nudge’ policy. It is aimed at shifting the base 
understanding of firms about what level of outcome is being achieved by others and what 
should be desired. This attempts to challenge decision-makers to take account of 
information external to that in the given workplace. 

Lifting Our Game  

The Lifting Our Game programme is currently carrying out a range of work across the 
breadth of data, including supply of operational intelligence gathering to target the 
regulator’s resource allocation. Work in the partnership and stakeholder workstream of the 
programme will support enhancements to data, adding value to all parties.  
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3.3 Developing support mechanisms for key H&S stakeholders 

What do we think could make a difference? 
Improving the level of support/information provision to two key stakeholder groups in the 
workplace health and safety system: 

 health and safety representatives in workplaces; and  

 occupational health and safety professionals (whether employed within workplaces, 
or operating as consultants/independent advisors to businesses). 

 

Why? 
These two groups, although not direct duty holders themselves, are well-placed to provide 
information and support to those who are.  Well-supported, they could be powerful agents 
of change at an enterprise level.  In addition, creating an organised channel or peak body for 
these groups would provide the regulator with important sources of feedback from a wider 
group of H&S stakeholders. 

Health and Safety (H&S) representatives 

H&S representatives are an integral part of a workplace’s system of health and safety 
management, and play a unique role in providing a worker’s perspective. Yet, as the 
workplace health and safety regulator, we do not know at a national level who and where 
these people are – let alone be able to understand and meet their unique needs, or fully 
harness their potential as a positive agent of change in the workplace. Tailored information 
needs to be provided directly to H&S representatives if the effectiveness of their role is to 
be maximised. The H&S rep can act as an additional conduit for information to the primary 
duty holder, the employer, or from the workplace to other stakeholders or the regulator. 

Occupational Health and Safety (OHS) professionals 

OHS professionals typically play the role of trusted advisor to the primary duty holder. They 
can therefore be a key influencer of workplace H&S outcomes, and it is in the regulator’s 
interest to ensure that this group is well-informed. The OHS sector is diverse and has been 
somewhat fragmented, and there have been concerns about a lack of professional 
standards.  It can be difficult for duty holders to establish who is knowledgeable and 
competent in this environment. 

 

Impact/importance 
The overall impact on H&S outcomes of developing support mechanisms would be indirect, 
as these groups do not usually have ultimate control over what happens at an individual 
enterprise level.  Providing them with high-quality support would assist them to fulfil their 
key role as influencers and actors in the H&S system and better enable them to shape 
norms about what behaviour should be expected. 
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An additional benefit of this proposal is that once the mechanisms are established, the 
regulator would be better placed to gather much-needed information about how these 
groups operate in New Zealand workplaces, and contribute to workplace outcomes (see 
5.3). 

 

Comments 
The mechanism by which support to and communication with health and safety 
representatives might be achieved would need to be further scoped to ensure it is fit for 
purpose, and meets their needs.   

Formation of a peak H&S industry representative body (along the lines of the Health and 
Safety Professionals Alliance in Victoria, Australia) may be an appropriate mechanism to 
help build the cohesion of the sector and facilitate a solution to quality concerns.  
Professional networking among members, who have come into the sector via a diverse 
range of backgrounds and disciplines, would be an additional benefit. The recent 
announcement by the New Zealand Institute of Safety Management  (NZISM) and the New 
Zealand Safety Council to actively collaborate on raising professional standards in the 
workplace H&S sector provides a promising foundation for this work to progress. 

 

Lifting Our Game  

The Lifting Our Game Blueprint includes funding for supporting Health and Safety 
representatives.  This service is still being developed, and will be supported by expectations 
documents (approved codes, guidance materials, etc) and communications channels 
(including technology). 
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4. More effective enforcement 

 
 

Setting the scene 

Enforcement is the use of statutory powers where the regulator is unable to get voluntary 
compliance with the law, or the matter is such that a duty-holder needs to be held 
accountable for failure to meet regulatory requirements. 

MBIE is the primary enforcement agency for workplace health and safety in New Zealand via 
the HSE Act and the Hazardous Substances and New Organisms (HSNO) Act 1996. The Civil 
Aviation Authority (CAA), Maritime New Zealand (MNZ) and the New Zealand Police also 
have enforcement roles for the HSE Act in particular transport contexts, and the 
Environmental Protection Authority (EPA), the Ministry of Health (MoH) and territorial 
authorities have roles for compliance or enforcement under the HSNO Act.  

Health and safety enforcement is an important tool to hold non-compliant duty holders to 
account. Health and safety enforcement acts as a deterrent, both directly (an individual 
firm’s experience) and from the knowledge of others’ experience. Penalties need to be 
certain and proportionate to the benefits of non-compliance in order to be effective, as well 
as being a visible and credible source of authority. New Zealand currently has a ratio of 0.8 
inspectors per 10,000 employees, compared to ratios in Victoria and New South Wales of 
1.0, Queensland of 1.2 and the Australian average ratio of 1.1. 

Lifting Our Game  

The number of inspectors will be increased by approximately 25% and the roles will be split 
into three new functional areas.  The structural changes and the Practice Management 
Framework will enable and support this.  
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A range of enforcement tools is available to the inspectorate, each tool having a specific 
purpose and intended outcome. The tools can be categorised into compliance tools 
(improvement notices, compliance orders, and prohibition notices) and sanctioning tools 
(warnings, infringement fees and prosecutions). Prosecutions are sought in more serious 
situations and can result in a discharge without conviction (i.e. no fine) through to a fine of 
$500,000, and/or two years imprisonment. The average (mean) fine of the 2,438 fines 
meted out by the courts since 1992 is $8,275.00.  
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4.1 Boosting the regulator’s toolkit 

What do we think could make a difference? 
Improving the tools that we have in our kit would make our inspectors more effective in 
their job. The two improvements to tools that we consider will have the biggest effect on 
reducing workplace harm are:  

4.1.1 Removing the prior warning requirement from infringement notices 

4.1.2 Introducing enforceable undertakings, a mechanism that results in the duty 
holder being required to spend an amount of money directly on making 
improvements to workplace health and safety, rather than paying a fine 

We also consider there is a need to ensure that the legislation adequately empowers 
inspectors to do their jobs effectively (e.g. being able to prohibit unsafe activities, powers of 
entry and inspection). 

 

Why? 
Opportunities for inspectors to interact directly with (and therefore intervene in) individual 
workplaces will remain relatively rare – even with increased inspector numbers, or more 
targeted use of this resource. It is imperative that enforcement tools are as effective as 
possible. 

We do not consider that infringement notices are being used to their full effect. Immediate 
financial sanctions are known to be effective in motivating changes in behaviour. The 
current HSE Act provision for infringement notices requires that duty holders receive prior 
warning about a similar offence before a notice can be issued, meaning that repeat 
interactions or visits to the same workplace are necessary in order to use this enforcement 
tool. The need to visit at least twice before being able to take action is likely to have been a 
contributing factor in the extremely low number of infringement notices issued by 
inspectors since their introduction13. Parallel legislation in Australian jurisdiction does not 
contain a prior warning requirement for the issue of ‘on-the-spot’ financial sanctions. 

The addition of enforceable undertakings would provide the regulator with another means 
of effectively responding to non-compliance and motivating improved performance.  

We think that now is the ideal time to look at the current provisions in law that set the 
parameters for how inspectors do their job to remove any unintended impediments. For 
example, there is evidence that prohibition notices are problematic to apply in high 
consequence/low frequency situations (as it is sometimes difficult to confidently establish 
likelihood of harm). We are doing further work to fully catalogue problem areas, and 
determine solutions. 

                                                             
13  Between 2006 and 2011,  86 infringement notices were issued.  By way of comparison, this means that  for 

every notice issued, 7 court cases were heard and 28 written warnings, 29 prohibition notices, 68 negotiated 

agreements, and 79 improvement notices were issued.  
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Impact/importance 
Removing the prior warning requirement from infringement notices could have a significant 
effect on the number issued by inspectors, producing a greater deterrent effect over time. 
There are likely to be other factors at play (e.g. inspector attitudes and capability) which 
would also need to be addressed.  

The relative impact of enforceable undertakings would depend on the form of the provision. 
In some jurisdictions, enforceable undertakings are used sparingly as an alternative to 
prosecution at the ‘high’ end of the regulator’s intervention with a specific business.14 In 
others, they can only be used for minor breaches where harm has not yet occurred.15 

 

Comments 
Effective use of any enforcement or compliance tool is reliant on inspector competency and 
the necessary infrastructure being in place (e.g. processes, forms, guidance, and supportive 
organisational culture). If either is absent, unintended consequences are likely to result that 
actively work against the policy intent of the tool. Examples include overuse or underuse. 
This is the case regardless of whether the tool in question is new (as with enforceable 
undertakings), modified (as with infringement notices), or pre-existing (as with prohibition 
notices).  

As noted in section 5.2, people naturally tend to be more motivated by immediate losses 
than by longer term gains.  Having ‘spot fines’ in the regulator’s toolkit means that we are 
better placed to capitalise on this tendency, and affect improvements in practice.   

Further work would be required to scope the optimal structure of an enforceable 
undertakings provision to suit the New Zealand context. An enforceable undertaking is a 
legally binding agreement in which a person or organisation agrees to carry out specific 
activities to rectify a breach (or alleged breach) of their obligations under H&S law. Key 
features of regimes in place overseas are that: 

 Enforceable undertakings are voluntary (businesses cannot be compelled to enter 
into them) 

 Entering into an enforceable undertaking does not amount to an admission of guilt 
by the duty holder 

 If the terms of the undertaking are not complied with, the court system can step in 
and enforce the matter either by directions or by monetary compensation to parties 
who have suffered loss from the contravention of the agreement. 

  

                                                             
14  For example, in Queensland between 2006 and 2011,  there was an average of  11 enforceable  undertakings 
per year , compared to 73 prosecutions.  
15  For example, in the mining safety regime in Western Australia. See 

http://www.dmp.wa.gov.au/do cuments/Pamphlets/MSH_P_PenaltiesAndEnforceableUndertakings.pdf   

http://www.dmp.wa.gov.au/documents/Pamphlets/MSH_P_PenaltiesAndEnforceableUndertakings.pdf
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4.2 Increasing the penalties imposed 

What do we think could make a difference? 
4.2.1 Developing an effective way of raising the maximum penalty ceiling for offences – 

possibly by fixing fines for health and safety offending on the basis of an offender’s 
turnover, or by removing the ceiling altogether  

4.2.2 Changing judicial sentencing practice by proposing that the Sentencing Council 
promulgate a revised framework for health and safety sentencing. Alternatively, by 
requesting that the Chief District Court Judge provide practice direction for judges 
presiding over HSE Act cases 

4.2.3 Having HSE Act cases heard by a smaller group of judges for instance by creating a 
H&S warrant for District Court Judges as part of wider judiciary reforms, or by 
reserving cases to a specialist Court such as the Employment Court.  

4.2.4 Removing actual harm as a factor in setting fines for health and safety offences, and 
focusing solely on potential for harm instead 

 

Why? 
Fines imposed in HSE Act prosecutions continue to be low. Fifty five percent of all fines 
imposed are less than $30,001 (12% of the maximum set in the Act), and 92% of all fines 
imposed are less than $50,001 (20% of the maximum).  Low fine levels undermine the 
general deterrent effect intended by penalties, and sends wider societal signals that 
offending of this type is less serious, or that workplace health and safety is not important. 

We consider there are two main contributing factors at play: 

 District Court judges do not deal with health and safety cases regularly enough in 
order to develop specialist knowledge in the area. Data from the last 20 years 
indicates that a judge will hear an average of fifteen HSE Act cases over that time. 
Thirty judges have only ever heard one HSE case, and 100 judges have heard fewer 
than ten. At the other end of the spectrum, the two judges with the most HSE 
experience have presided over about 72 cases each16. 

 A focus by the Courts on harm actually caused as a result of health and safety 
offending rather than the potential for harm, with the effect that starting points for 
fines are fixed too low. Further, Courts regularly apply heavy discounts to the 
starting points set. This approach does not fully recognise the preventative nature of 
the Act, and overlooks that harm suffered (or not) as a result of health and safety 
offending is often simply a matter of good or bad fortune. More work would need to 
be done to test how this approach fits with other sentencing criteria. 

                                                             
16  It should be noted, however, that we were unable to establish a prima facie correlation between the number 

of cases heard by a judge and a higher average level of fines awarded.  
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There have been cases where the level of fine imposed on a larger company is equivalent 
(or even less than) the cost of a single piece of equipment that is routinely replaced as part 
of its core operation. In these situations, the specific deterrent effect of fines is lost. Linking 
fines imposed for health and safety offending to business turnover would ensure that they 
have relative impact on offenders of different size and means.  

 

Impact/importance 
 The relative impact of these proposals would be cumulative, and would build up over 

time. Improved Court outcomes would send strong signals about the importance of 
workplace health and safety, and ultimately increase the deterrent effect of fines.  

 Maximum impact would be dependent on the H&S regulator making enforcement 
action outcomes highly visible (via communications and use of the media).  

 Explicitly ‘uncoupling’ actual harm from potential harm could also have positive 
effects for victims. If it is clear that actual harm is not relevant to the imposition of a 
fine because that is most appropriately addressed through the making of reparation 
orders, the level of reparations may also rise over time.  

 

Comments 
 Setting fine maxima as a percentage of business turn-over is not employed in any 

other international workplace health and safety jurisdictions. This method is used in 
various other statutes in New Zealand, but in relation to civil pecuniary penalties17. 
Further work would be needed to scope the feasibility of this approach, and fully 
explore any unintended consequences. 

 The requirement to take actual harm caused into account when sentencing appears 
in both the HSE and Sentencing Acts. The Sentencing Act 2002 has a much wider 
application than the HSE, and may be difficult to change.  

 To date the Sentencing Council (established by the Sentencing Council Act 2007) has 
not exercised its mandate to produce sentencing guidelines to promote consistency 
in practice. Similarly, the Chief District Court Judge has only ever issued three 
practice directions that apply to the District Court.  

 A wider programme of reform is planned for the District Court system. This reform 
would need to be taken into account when considering any changes to the way HSE 
Act cases are heard, such as the introduction of a special health and safety warrant 
for judges. 

 At present there is a bias in the regulator’s prosecution practice towards cases 
where harm has already occurred. If the reference to actual harm was removed from 

                                                             
17  see Biosecurity Act 1993 , Commerce Act 1986 , Dairy Industry Restructuring Act 2001 , Hazardous 

Substances and New Organisms Act 1996  (with respect to new organisms) .  



42 

Supporting Material MBIE presentation to the Independent Taskforce on Workplace Health and Safety                          NOT GOVERNMENT POLICY 

HSE sentencing considerations and Court outcomes changed accordingly, there 
would also need to be a conscious operational shift from the regulator in the cases it 
took to prosecution. 

 The Government has also asked the Taskforce to consider corporate manslaughter. 
The introduction of corporate manslaughter as a charge could be a strong signalling 
tool for the importance of health and safety. For example, the UK has introduced 
corporate manslaughter legislation. In New Zealand, section 49 of the HSE Act 
enables imprisonment for a term of no more than two years, a fine of $500,000, or 
both. The ‘mens rea’ component of section 49 is a similar element to the ‘gross 
breach’ of the corporate manslaughter elements approach in the UK. The UK penalty 
differs in that it is about corporate and not individual responsibility. Individuals 
cannot be prosecuted under the UK legislation so there is no risk of imprisonment.  
In the UK there have only been three prosecutions in the four years since the current 
corporate manslaughter legislation came into force. Over the same time period, the 
HSE UK has prosecuted about 50 companies for fatal workplace incidents. 

 Corporate manslaughter could complement other elements of this package, notably 
a positive duty on directors.  
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4.3 Creating a strong identity for the H&S regulator  

What do we think could make a difference? 
Generating a regulatory identity that is easily recognisable to the regulated community as 
well as the general public. 

 

Why? 
Enforcement must be visible in order to be effective as an incentive on business behaviour.  
Conscious creation of a strong, recognisable identity for the workplace health and safety 
regulator is a critical aspect of visible enforcement. Some form of stronger branding is 
therefore needed. 

 

Impact/importance 
This approach would have little effect in isolation - the main impact is contributing to the 
overall effect of other proposals relating to enforcement incentives. Making enforcement 
action visible is necessary to magnify and maximise its effect.  

 

Comments 
This proposal would need to be considered in light of wider issues about organisational 
structure as raised by the Royal Commission on Pike River. We note that there are a variety 
of ways that stronger branding of the H&S regulator can be achieved, regardless of 
organisational form. Costs would vary considerably according to the means chosen. 

This proposal is aligned with the Lifting Our Game programme’s vision of creating a ‘strong, 
confident regulator’  

If this visibility was accompanied by an increase in the perceived consistency and quality of 
the regulatory actions then it could lead to increased authoritativeness and effect from the 
actions of the regulator. 

 

Lifting Our Game  

The Lifting Our Game programme is developing options for the regulator’s future visual 
identity.   
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Improving enforcement activities in the field  
The areas discussed below in 4.4 to 4.6 are substantially covered by the Lifting Our Game 
programme. Below we identify what we see as the key steps to increase the effectiveness of 
inspectors in the field to achieve improved H&S outcomes.  

All three areas would also benefit from improved complementarity between regulator(s) 
and ACC (see 1.2).  

4.4 Improving ex ante targeting 

What do we think could make a difference? 
Having the regulator interact with workplaces before anyone gets hurt can help duty holders 
improve their performance.  It enables inspectors to assess individual workplaces, set 
expectations, and evaluate wider trends, industry awareness and emerging issues. 
Measures to improve the effect of ex ante targeting include: 

4.4.1 Using cross-agency business profiling  

4.4.2 Targeting interactions based on up-to-date health and safety intelligence developed 
through collaboration between regulator(s) and with ACC 

4.4.3 National programmes for riskier industries and cross-industry hazards based on:  

 substantive knowledge about the hazards themselves  

 information on likely distribution of hazards by industry and by 
employer within industry  

 well-developed solutions publicised in a targeted way through 
regulator(s) and the ACC and reinforced by incentives (ACC levies 
and/or enforcement). 

 

Why? 
The impact of proactive (ex ante) inspections is limited by the regulator’s finite resources 
and weak or slow data flows, so we need to make the best use of what we have.  
Specifically: 

4.4.1 Cross-agency business profiling: Good evidence exists that a business weak in one 
area will probably be weak in others; and a business is most at risk of failing at 
critical development points and thus would most benefit from support and 
reminders about H&S and other duties at these times.  Hence, government can 
usefully pool information on wider compliance failures (e.g. late tax returns) or firms 
reaching critical growth points (e.g. major resource consents). 

4.4.2 Targeting based on current intelligence: Health and safety information is dispersed 
between different regulators and ACC. The greater and more real time is the 
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information sharing, the better informed and more effective enforcement decisions 
will be - from strategic decisions about where to focus our resource, to what to look 
for in particular work sites. 

4.4.3 National programmes: Building on profiling and intelligence provides a basis for a 
broad, rolling programme of national programmes to shift expectations and improve 
performance in specific hazard areas.  

 

Impact/importance 
Without these steps, proactive inspection and coverage of higher hazard areas is liable both 
to lack impact and to suffer from gaps.  

Regarding national programmes, the effect would be strengthened if the regulator can 
remain light on its feet, experimental and engaged with industry in its approach, so as to 
avoid becoming bogged down in large scale, flagship programmes which can become 
unresponsive.  

 

Comments 
The optimal mix of proactive and reactive work within available resources and systems has 
not yet been established.  

This approach depends on building inspectors’ capability, data, information, and sharpening 
ACC’s dealings with employers in terms of ex ante incentives.  Impact also depends on, and 
is part of, creating a strong H&S regulator identity. 

 

Lifting Our Game  

New functional roles will allocate inspectors to three new functions: assessment, response, 
and investigation.  The reactive work (response and investigation) will focus on incidents: a) 
likely to result in a prosecution, infringement, or enforcement, or b) because we need to 
understand the root cause of the incident.  These changes will be supported by a practice 
framework and capabilities, including supporting tools and other resource material. 
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4.5 Improving ex post targeting and enforcement 

What do we think could make a difference? 
We see three ways to make the most of the regulator’s resource in responding to 
workplaces after someone has been hurt (ex post): 

4.5.1 using an evidence base to target ex post enforcement visits to those most likely to 
yield benefits. 

4.5.2 lifting inspectors’ knowledge as to where and how to look for health and safety 
failures beyond the immediate incident that caused the visit (for example, 
identifying weaknesses in safety systems, employee engagement etc.) 

4.5.3 developing inspectors’ ability to direct duty holders to key sources of advice, 
whether provided by the regulator or otherwise.  

 

Why? 
Ex post visits inevitably absorb substantial inspection resources. Looking for the underlying 
causes of accidents - and thus achieving prevention - needs to go beyond the immediate 
cause (e.g. operator error) to deeper factors (e.g. systems, management oversight) and 
assist and press duty holders to deal with those.  

 

Impact/importance 
Without these steps, the improvements to targeting and effectiveness of ex post inspection 
would be limited. The ability to learn from workplace incidents and apply these lessons to 
prevention is significant in reducing workplace harm over time. 

 

Comments 
The optimal mix of proactive and reactive work within available resources and systems has 
not yet been established.  

The direction outlined above is highly dependent upon other developments: improvements 
in data, information provision, improved complementarity between regulator(s) and ACC, 
inspectors’ capabilities, and ex ante targeting.  
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4.6 Building inspectors’ capability 

What do we think could make a difference? 
A capable and well-equipped inspectorate is the core of effective enforcement. We would 
emphasise the importance of a strong focus on providing support for frontline staff with: 

 readily available, up-to-date intelligence  

 a clear statement of principles of enforcement and the use of discretion 

 a learning approach 

 well-defined professional development, specialisation and career paths for 
inspectors 

 building a clear knowledge strategy. This requires a clear view as to: 

o what depth and breadth of knowledge by industry/hazard field is required 

o who holds the knowledge, whether by different specialists within the regulator, 
by consulting information sources, or by external – possibly overseas – expertise 

o how often the knowledge base is reviewed.  

 for high hazard sites, clear processes and mandate for swiftly identifying and taking 
critical decisions, for example, to stop work at a major site. 

 

Why? 
Building capability is part of equipping and incentivising inspectors so that they can have 
high impact.  

Our inspectorate appears to be more reactive and less proactive than in Australia, and some 
other jurisdictions, and to issue proportionately far fewer notices. In part, this may reflect 
lack of confidence, capability, or support in tackling workplaces or areas where no major 
breach has occurred.  

In engaging with duty holders and enforcing requirements, inspectors visit varied and 
sometimes complex workplaces, duty holders and demands on their knowledge. If not well 
equipped, inspectors could face high levels of uncertainty, and may - to maximise their 
credibility and certainty - adopt a soft approach, focus on simple breaches, or avoid difficult 
areas.  

Covering a vast and changing diversity of workplaces in a small economy poses severe 
knowledge challenges to the regulator. Knowledge investment needs to be strategic; 
knowing a little about a lot is not enough and knowing a lot about a lot is unobtainable and 
a poor investment.  
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Impact/importance 
Without greater capability, inspectors will lack impact and enforcement will be undermined. 
Proactive inspection may be ineffective where inspectors are not highly capable.  

 

Comments 
Building capability depends on:  

(i) improving data flows so that up-to-date and wide ranging intelligence is at 
inspectors’ fingertips; and 

(ii)  improving supporting guidance material so that inspectors and duty holders 
have clear reference points.  

 

Lifting Our Game  

The Lifting Our Game programme is addressing these issues. A People Capability strategy 
will focus on building inspector capability through leadership, competencies, learning and 
development and career development.  This strategy is a cornerstone of the programme.   
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5. Broader issues 

5.1 How the package of changes applies to elements of the H&S 
system  
We expect that the package of changes to the health and safety system we have outlined 
here would be generally applicable to various situations, although in some cases there may 
be special characteristics that suggest different solutions or approaches. To illustrate this, 
we have set out below comments on the applicability of the framework to high hazard 
industries and sites; employee engagement; small firms, and occupational health. 

We need to more fully draw out the implications in each of these areas and look forward to 
working further on these with the Taskforce where appropriate. 

 

High hazard industries and sites 
The lines of development we have suggested would for the most part affect the full range of 
worksites. Suggestions specifically directed at high hazard industries are: 

 Codification of requirements into regulation for high risk and high hazard sectors 
where contracting is prevalent (see 2.2.3).  

 For high hazard sites, clear criteria and channels within the regulator for swiftly 
identifying and taking critical decisions, for example to stop work at a major site (see 
4.6).  

Suggestions that may have a particularly strong impact on high hazard industries are: 

 Experience rating: If stronger experience loading is applied to employers’ Work 
Account levies, the effect would be strongest where the underlying levy rate for the 
industry is highest (see 1.1). For example a 200% loading would place an additional 
0.1% of payroll at risk for an employer in an industry with a 0.05% levy but an 
additional 6% of payroll at risk for an employer in a more hazardous industry with a 
3% levy.  However, no experience rating regime will adequately capture low 
frequency catastrophic events.   

 Development of a comprehensive standard setting methodology and populating the 
underlying framework of regulations, approved codes and guidance (see 2.3): The 
methodology would establish criteria for the appropriate level of standard to be 
applied. A critical criterion for applying absolute requirements or other closely 
binding forms of standard to an industry or activity would be the degree of hazard 
involved. Thus, regulation of high hazard industries would be liable to be 
strengthened, especially for the mining sector, as per the Royal Commission’s 
Report.  

 Ensuring that the regulator is swiftly able to prohibit activities that put people at risk 
of harm (see 4.1): This is liable to apply more frequently in high hazard contexts.  
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 Building a clear knowledge strategy (see 4.6): Technical knowledge is crucial in high 
hazard fields. The regulator needs to ensure that it has, or has rapid and reliable 
access to, critical knowledge and is able to ask key questions and understand the 
answers where these go beyond its own knowledge base. 

 

Employee engagement 
We have focused on policies that can influence behaviour change - that is on external levers 
that can influence what goes on within the workplace, including employee engagement. We 
argued earlier that workplace culture, reflected in collective behaviours, is key to 
understanding health and safety outcomes.  

The HSE Act states the formal requirements for employee participation. Sections 11 and 12 
and Part 2A provide general duties for employee information and employee participation, 
including health and safety committees and representatives, training, and unions 
representing employees. Schedule 1A sets out some example material and provisions that 
apply where no system for employee participation under Part 2A is developed. To date we 
have not reviewed these provisions of the Act or considered additional provisions, and we 
await the results of the survey work commissioned by the Taskforce to assess the current 
state of employee participation.  

Sound H&S practice will necessarily involve worker buy-in and engagement, together with 
appropriate support structures, skills and knowledge in the workplace. The best means to 
achieve employee engagement in obtaining good H&S practice may vary between different 
types and sizes of workplace and types of employer. For complex or high hazard sites, best 
practice will see adaptive and resilient workplace cultures that can learn from near misses.  

The Pike River coal mine tragedy demonstrates that neither employer nor employees can 
always focus adequately on H&S issues, with presenting workplace culture able to have a 
corrosive effect. We consider that the lines of development we have suggested in the body 
of this document would encourage and support increased employer and employee 
attention to H&S outcomes and help build a positive workplace culture.  

A number of the system changes we have put forward could have a particularly strong effect 
on employee participation. These include: 

 Clarifying duties with respect to contractors and introducing an express duty for 
collaboration in multi-business sites (see 2.2): With increasing diversity in 
arrangements in contracting for labour, this approach would help ensure that 
appropriate arrangements for employee participation are made and that employers 
do not overlook or evade their responsibility for workers on site, including employee 
representation. 

 Providing comprehensive standards (see 2.3): This includes assisting employers to 
engage and inform employees through providing H&S guidance for the workplace, 
including that suitable for those with low literacy etc.  

 Developing support mechanisms for key H&S stakeholders (see 3.3). This includes 
support for employee representatives. 
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We recognise that these actions by themselves will not be sufficient to generate the ideal 
amount of employee engagement and we will work further with the Taskforce on this area. 

 

Small businesses 
Small businesses (those with fewer than 20 employees) account for some 98% of all 
enterprises, and a third of employees. Most of the changes we have identified would not be 
greatly affected by the size of the firm, although some may be more important for small 
firms. Increases in the clarity of obligations (see 2.1 to 2.3) and the availability of 
comprehensive and up-to-date guidance (see 2.3 and 3.1) should help small firms that 
currently lack knowledge of how they can best fulfil their duties of care. While increased 
clarity and availability of standards and guidance would help all sizes of firms, the relative 
gain would be greatest for small firms. 

Regarding ACC dealings with employers, we consider that the proposed changes allow for 
the situation facing small firms. As noted, it is difficult to apply full experience rating to small 
firms. Instead the approach suggested is to strengthen ex ante requirements (see 1.1). 

 

Occupational health 
Occupational disease in New Zealand accounts for greater mortality and morbidity than 
occupational injuries. The Occupational Health Action Plan released in 2011 identified 
priorities and actions. A particular concern has been to reduce exposure to the five hazards 
believed to contribute the most to occupational disease: cancer-causing agents in the 
workplace, respiratory hazards, noise, skin irritants and psycho-social hazards. 

Some workplace health hazards induce effects that are rapid, obvious or well-known, such 
as the five hazards outlined above. Many of the measures outlined in the systems changes 
above would be directly relevant to disease as well as injury. These include greater financial 
ACC premiums varying more incentives from ACC actions on premiums and practices, for 
occupational disease covered by ACC (see 1.1). Greater clarity about the obligations on duty 
holders (see 2.1 and 2.2) and making guidance readily available to those in the workplace 
would also enable action (see 2.3 and 3.1), and would be backed up by targeted 
enforcement (see 4.4 and 4.5) and a wider range of enforcement tools (see 4.1). Increased 
inspector capability (see 4.6) through professional development and support for the front-
line staff would also be key steps. 

A different approach will be needed for long-latency disease where the harm exhibits long 
after the event and where attribution might be cloudy. The current method is to identify the 
types of hazard where this risk occurs and to provide guidance on reducing exposure. The 
package of system changes suggested would include developing a comprehensive and up-
to-date set of regulations, approved codes of practice and guidance for occupational health. 
Enforcement activities would need to reinforce the pressures for action on occupational 
health gains. Developing these ideas in greater detail and assessing their fit with the Action 
Plan would take some further consideration. 
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5.2 How decision-making biases are included 

What is the issue? 
People tend to rely on experience-based techniques to help manage and simplify the large 
number of decisions they have to make daily.  These are useful, but sometimes lead to 
severe and systematic errors in dealing with probabilities and predicting events.18 In 
identifying desirable system changes to improve workplace health and safety, we have 
attempted to take these natural decision-making biases into account. In doing so, we have 
drawn on an active area of research summarised by Dolan et al.19 

 

Changes aimed to ‘nudge’ behaviour 
People are generally poor at judging the probability of event, but have undue confidence in 
their own ability. In part, this is due to a tendency to look for causal patterns which leads 
them to underplay the randomness inherent in small samples. Furthermore, people tend to 
judge the frequency of an event by the ease with which they can recall similar cases, and 
frequently rely on self-references. 

A number of the possible changes that we have discussed relate to this set of behaviours. 
The provision of a much richer set of standards, through regulation, approved codes or 
guidance (see 2.3) helps to counter the possibility that some risks will not be identified or 
acted upon. Making information readily available using channels and methods that people 
find useful (see 3.1) should add to the power of the standards - especially at times of change 
when they might be more receptive to it. 

Some of the proposals also seek to capitalise on the general tendency to move towards 
social norms. Norms or expectations about health and safety performance can be altered by 
providing comparative data on the health and safety performance of comparable types of 
employers (see 3.2). Support mechanisms for health and safety representatives and 
professionals (see 3.3) would also be aimed at shifting expectations about what was 
acceptable performance.  

A tendency for people to either ignore or overweight small probabilities could be exploited 
through the development of a clear identity for the regulator (see 4.3) and publication 
about sanctions taken. Although there is a low probability for many workplaces that they 
will ever be visited by inspectors, perceptions could be very much higher than the reality if 
enough visibility is given to the actions that do occur.  

It is also well established that people tend to put more value on losses compared to gains, 
and significantly discount future events – ‘living in the now’. This suggests that there is a 
premium to be expected from rapid sanctions over that from delayed actions such as 
prosecutions. Removing the requirement for prior notice before issuing infringement 
notices is one example of an immediate sanction (see 4.1.1). Another is the fee for 

                                                             
18 Kahneman, Daniel (2011), “Thinking, Fast and Slow”, Farrar, Straus and Giroux: New York 

19 Dolan, P., Hallsworth, M., Halpern, D., King, D. & Vlaev, I. (2010), “MINDSPACE: Influencing behaviour through public 

policy”, UK Cabinet Office & Institute for Government, London 



53 

Supporting Material MBIE presentation to the Independent Taskforce on Workplace Health and Safety                          NOT GOVERNMENT POLICY 

intervention approach (see 1.3), whereby an invoice for full cost-recovery is presented for 
inspections finding a breach, but where the invoice is waived for a clean bill of health. 

One finding in the general literature about behavioural influences is that people are heavily 
influenced by the messenger, not just the message.  The most influential people for health 
and safety in any specific workplace would generally be the directors, chief executives, 
managers, supervisors, and people of influence, such natural leaders within the workforce. 
Expressing the responsibilities of directors as a positive duty is a means of increasing the 
likelihood that their leadership is applied to health and safety (see 2.1). 
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5.3 Data 

 

Current problems 
 Existing data are widely dispersed across the system – no single agency has sufficient 

data to provide an overview of how the system as a whole is functioning.  

 Reporting tends to be incomplete and inconsistent. 

 There is limited demand for data and capability for using data.  

 There are weak incentives for the collection of causality data by investigators and ACC. 

The Minister’s target for a reduction of at least 25 per cent in workplace fatalities and 
serious injury by 2020 has already begun to incentivise a greater focus on data quality, 
analysis and reporting. A sustained focus is required to achieve improvements in this area. 

Strengthening incentives to improve workplace health and safety throughout the system 
would sharpen incentives to identify, use and improve data. Increasing the quality, 
accessibility and relevance of data would improve the evidence base and in turn enhance 
incentives for change in health and safety practice. 

 

What do we think could make a difference? 
 Develop and maintain a strong focus on outcomes and accountability which would 

encourage data to be integrated into the core business of organisations responsible for 
improving workplace health and safety, including greater use of existing data. 

 Greater investment in data quality systems and processes for key data. This would 
include data documentation, business rules, professional coding, regular independent 
audits, and standardisation of definitions. 
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 Greater investment in capability to analyse and communicate data and to advise on 
data improvements. 

 Better data are needed on process safety and hazard exposure, particularly for low 
probability high consequence risks and long-latency risks. 

 Bringing data together to develop an overall picture of workplace health and safety. 
This may require both ACC and the regulatory agency to collect additional information 
to current practice and to work more closely together in the area of prevention. 

 

Why? 
Better data which can be interpreted well is at the core of many of the changes in practices 
and policies. Data are required to support decision making in all parts of the workplace 
health and safety system. Data are needed about businesses, workers and the working 
environment. Data should be relevant, reliable, timely, accessible and cost-effective.  

 

Impact/importance 
Having better and more timely data can help lift performance across all quadrants of the 
health and safety system. It is one of the key set of changes to the system. 

 

Comments 
There are a number of data improvement initiatives underway: 

 Data requirements for MBIE are being reviewed as part of the Lifting Our Game 
change programme.  

 Statistics New Zealand, MBIE and ACC are collaborating to improve the quality of 
high-level work-related injury outcome data.  

 ACC and MBIE are working together to improve data documentation for ACC data. 

 Options for data matching are being considered, however privacy concerns would 
need to be addressed. 

Assessing the underlying source of harm requires an investigation of ‘causes’. Having data 
available to test this would require additions to the set of data currently collected by the 
regulator and ACC and interpretation of that data. These are complex tasks and would 
require advanced analytical skills to adequately define the appropriate data sets and to 
manage risks associated with incorrectly interpreting data correlations or associations as 
causality. 
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Whilst an ideal data set can be envisaged, we should not let the perfect be the enemy of the 
good.  We think it is desirable to work within both what is achievable in the short to 
medium term and within realistic resources and compliance costs.  

 

Lifting Our Game  

The Management Control System and the Operational Intelligence System will enable data 
to be collected, collated, analysed and disseminated in an integrated and systematic 
manner.  It is intended that new planning processes and data capabilities will be 
implemented in 2013.  Further capabilities will be incrementally deployed in later 
programme phases.  The Operational Intelligence capability has been identified as a key 
capability for the regulator. 
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5.4 Creating a durable focus on workplace health and safety 

 

What do we think could make a difference? 
Simply identifying the changes necessary to remedy existing weaknesses in health and 
safety and successfully implementing those changes will not be enough to achieve a 
sustained improvement in attitudes towards health and safety. Past changes in policies and 
strategies have had short-lived impacts, and public interest in the topic waxes and wanes.  

We consider explicit attention needs to be given to ensuring that the overall performance of 
the health and safety system is sustained, doesn’t degrade and remains fit for purpose in a 
changing world. We have called this “ensuring the durability of the workplace health and 
safety system”.  

This means addressing the performance of government agencies, in particular, as they are 
responsible for interventions that steer the system. At the most fundamental level, we 
consider that this requires:  

 clarity about the importance of health and safety outcomes and measures of those 
outcomes 

 an uncluttered professional focus on those outcomes by both policy and operational 
functions alike. The whole operation of the regulator needs to be oriented to 
supporting front-line judgment. 

 reinforced by clear accountability processes in which the importance of workplace 
health and safety does not get submerged by competing interests. 

The Robens’ approach to health and safety is challenging not only for employers but also for 
the regulator.  In a small economy and facing a wide variety of workplaces and diversity of 
duty holders, the regulator must interpret and apply the high level duties consistently, 
rigorously and fairly (section 4), and ensure that duty holders are provided with relevant 
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and accessible standards and guidance (see 2.3 and 3). Accordingly, it is vital that the 
regulator focuses on:  

(i) active, effective and responsive engagement with the outside world and duty 
holders so as to fulfil its responsibilities; and  

(ii) grappling with data flows from that world so as to understand what is going on, 
what is changing, and the effect of its own actions.  

Thus, a strong outward and ground-up focus (without sacrificing the strategic) is needed by 
the regulator.   

Having an outward focus on outcomes is essential to counter the inherent tendency within 
bureaucracies toward internal processes and longer-term plans. The mechanisms at play are 
shown in the slide above. Challenging external targets with relevant data feedback on the 
real world impacts will support internal resources and processes being oriented to these 
external goals. This outward focus encourages a greater willingness to innovate and be less 
risk averse. 

We see a strong focus on the performance of the regulator as being critical to a durable 
emphasis on workplace health and safety. Various options might be considered to 
encourage visibility of performance and accountability. Annual reports on health and safety 
outcomes could be expanded to include assessments of the contribution made by different 
government agencies, alongside information of overall outcomes. These might be prepared 
by independent reviewers. There may also be merit in mechanisms such as having a regular 
review of regulatory agencies by the Productivity Commission or independent experts in 
addition to the scrutiny by parliamentary select committees.  

One important mechanism for durability is the existence of a regulator with a strong 
professional capability and a strong focus on the outcomes in New Zealand workplaces. 
Achieving this might even be the most important force for durability. Various mechanisms 
should be used to gain transparency and public awareness of outcomes and ensure the 
impact of regulatory actions.  These could include publications, scrutiny by parliamentary 
select committees, participation in regular international benchmarking of performance and 
engagement with industry bodies. 

Consideration also needs to be given to ensuring effective working among the different 
government agencies, ACC in particular.  

Getting better alignment tends to rely mainly on voluntary actions in the two organisations. 
Improved alignment depends on the quality of relationships, reinforced by formal 
understandings and transparency. Joint management or governance arrangements warrant 
further consideration as yet another reinforcing mechanism. There is potential value in 
designing alignment mechanisms that consciously use complementarity, as described in 1.2. 
An example might be to develop a joint unit (virtual or real) to share intelligence about the 
risks associated with different employers, and to identify when common responses were 
warranted and what is the agency most relevant for separate action. 
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As the responsibility for workplace health and safety in the maritime and aviation sectors 
has been designated to Maritime New Zealand and the Civil Aviation Authority, ensuring 
that those relationships continue to function well is a matter of ensuring that the 
designation is implemented as agreed.  

Policy is another area where durability needs to be considered. The primary policy agency 
needs to take responsibility for advising on the overall performance of the workplace health 
and safety system, including how well current policies and operations are contributing to 
better workplace health and safety. This means maintaining oversight across all the system. 

For workplace health and safety a further concern to take into account is that this topic 
does not stand alone but needs to recognise other objectives such as productivity and 
changes in the global business environment. This means that steps would need to be taken 
to ensure that policy remains relevant and adding value.  

 

How important is durability? 
The pattern of health and safety in New Zealand has been one of periodic intense focus 
followed by long periods of lesser interest and slow degradation of the system, in part 
because of changes in the world during the period. Policies and practices became less 
relevant and effective over time, at times with a considerable gap between high-level 
statements and practices on the ground.  

Taking steps to achieve durability in health and safety arrangements is critical to avoid 
repeating that history. 

 

Lifting Our Game – making the connections 

Under Lifting Our Game, the operational workplace health and safety regulator is firmly cast 
in a leading role in improving the wider health and safety system and culture. The new 
operational model will be outcome oriented (through performance measures) and designed 
to be self-sustaining. 
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Conclusion 

Our conclusion is that the Robens approach as reflected in the HSE Act is basically sound. 
The problem with workplace health and safety is in the implementation of standards, 
information and enforcement and in the weakness of the financial incentives. 

We see that the most powerful changes to lift workplace health and safety are those that 
work to reinforce other actions within the workplace health and safety system. We do not 
see any single measure that by itself will have a sufficient effect. The set of changes we see 
as having the greatest potential to lift health and safety are: 

 Ensuring clear, up-to-date and comprehensive standards 

 Enabling businesses to access, in a format suitable to them, the relevant information 
for them about the standards that apply to their situation 

 Lifting the capability of inspectors and ensuring that they are adequately supported 
to do their job 

 Generating greater leverage from ACC levies and practices to ensure that risky 
workplaces face more of their full costs 

 Increasing the quality, supply and use of data to target and evaluate alternative 
directions; and 

 Increase agency focus on overall health and safety outcomes, and support with 
transparency and accountability processes. 

In terms of the other changes, we have identified a subgroup that seems likely to have a 
greater contribution to better results than is the case for the remainder: 

 Introducing a duty for directors  

 Providing comparative firm data about H&S performance to shape norms and 
expectations in workplaces 

 Removing the need to provide a prior warning before issuing an infringement notice; 
and 

 Building on complementarity between the regulator and ACC. 

 


